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IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR, 

TEZPUR::ASSAM 

 

 

PRESENT:-  N. AKHTAR, AJS 

   Addl. Sessions Judge, 

   Sonitpur::Tezpur. 

 

Criminal Revision No. 14 (S-2) of 2019 

 
Md. Rajib Hussain-----------------Petitioner. 

 
-Vs- 

   1. State of Assam and, 

   2. Musst. Rasida Begum-------------OppositeParty. 

 

FOR THE PETITIONER  :- Mr. I.Ansari, Advocate. 

FOR THE OPPOSITE PARTY   :- Ms. C.Choudhury, Advocate. 

DATE OF HEARING   :- 19.07.2019. 

 DATE OF JUDGMENT   :- 30.07.2019. 

 

JUDGMENT 
 

1. This revision U/s.397/399 of CrPC has been directed against the Final 

Order dated 28-1-2019 passed by Smti S. Garg, learned Judicial 

Magistrate, First Class, Tezpur in connection with M.R. Case No.12/15 

U/s.125 of CrPC. By the aforesaid Final Order, the Ld. Magistrate has 

directed the revision/petitioner to pay a monthly maintenance of 

Rs.2,000.00 (Rupees two thousand) to the wife and Rs.1,500.00 

(Rupees one thousand five hundred) to her son with effect from the 

date of the Final Order. 
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2. Brief facts which are necessary and relevant to introduce here 

are as follows: 

One Mustt. Rashida Begum had filed a petition U/s.125 of CrPC before 

the Ld. Magistrate stating that she got married to the opposite party 

namely Md. Rajib Hussain sometime in January, 2012 as per Muslim 

rituals. The Mehr was fixed at Rs.50,101/- (Rupees fifty thousand one 

hundred one) and a KABIN-NAMA was also executed. After the 

marriage, a male child was born out of the wedlock. After the marriage, 

three months passed off peacefully. Thereafter, the OP/wife came to 

know that her husband was previously married but there was no issue 

from the first wife and therefore, he solemnized the marriage with the 

OP for second time. Moreover, the wife was also tortured on account of 

demand of Rs.50,000/- (Rupees fifty thousand) which could not be 

fulfilled because of the poverty of parents of the OP. Finally the OP/wife 

had to leave the matrimonial home along with her five-month old son 

and she took shelter in the house of her elder sister at Murrhateteli. She 

had, therefore, filed a petition U/s 125 CrPC seeking maintenance for 

herself and for her son. 

3. In support of her case, the wife had examined herself as PW1 and two 

other witnesses were also examined in support of her case. The 

husband had also examined himself along with another witness as DW1 

and DW2 respectively. At the conclusion of the proceeding, the Ld. 

Magistrate has passed the aforesaid Final Order directing the husband 

to pay maintenance to his wife and son as afore-stated. 

4. Feeling aggrieved by the aforesaid Final Order, the husband had filed 

the present revision-petition. Having admitted this revision, notice was 

issued upon the wife/opposite party and the OP has entered 

appearance. The relevant record was also called for from the learned 

Magistrate.  
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5. The revision/petitioner has assailed the Final Order on as many as 

twelve grounds. However, upon consideration of the revision-petition, 

all factual and legal position and also having heard the arguments 

advanced by ld. counsel for both the sides, the following point is 

formulated for determination in this proceeding: 

 Whether the impugned Final Order dated 28-1-2019 

passed by the Ld. Magistrate in M.R. Case No.12/2015 

is sustainable in law or needs any interference in this 

revision? 

DISCUSSION, DECISION AND REASONS FOR THE 

DECISION 

6. I have carefully gone through the relevant case record and have also 

heard learned counsel for both the sides at length. The laws relevant to 

the issue have also been duly considered. 

7. The learned counsel for the revision-petitioner has submitted that in the 

present proceeding, the learned Magistrate has committed serious error 

in granting maintenance to the wife who has failed to prove in the 

proceeding that she was the legally married wife of the revision-

petitioner. It is further argued that admittedly the wife was also 

previously married but she has not adduced any evidence in the 

proceeding to show that she was divorced from her former husband. It 

is further submitted that despite the fact that there was no evidence to 

show that the wife got divorce from her former husband, the learned 

Magistrate has erroneously observed in the Final Order that the wife 

has successfully proved that she was divorced from her former 

husband. It is, therefore, submitted that the impugned Final Order to 

the extent of the direction of the Ld. Magistrate to pay maintenance to 

the wife is not sustainable in law. The learned counsel for the revision 

petitioner has, however, fairly admitted that there is no illegality in the 

Final Order so far as it relates to the direction of granting maintenance 
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to the son of the wife as he had fairly conceded to the legal position 

that even an illegitimate child is entitled to maintenance U/s 125 CrPC.  

8. On the other hand, the learned counsel for the OP/wife has submitted 

that the Ld. Magistrate has properly appreciated the evidence on record 

and rightly decided the claim of the wife with regard to maintenance to 

her and her minor son. It is further submitted that the OP/wife had duly 

proved that she was already divorced by her former husband and so no 

illegality can be found in the order passed by the Ld. Judicial 

Magistrate, First Class, Tezpur. 

9. I have duly considered the argument of learned counsel for both the 

sides. I have also perused the evidence adduced in the proceeding. It is 

already pointed out above that the learned counsel for the revision-

petitioner has admitted that there is no illegality in the order of the Ld. 

Magistrate so far as the grant of maintenance to the son is concerned. 

Therefore, the final order has been fundamentally challenged to the 

extent of grant of maintenance to the wife alone. 

10. On perusal of the evidence on record, it appears that the wife as PW1 

has deposed in her cross-examination that the name of her previous 

husband is Mahar Ali and also that she has submitted all the documents 

pertaining to her divorce with Mahar Ali in the court. PW2 has deposed 

in her cross-examination that the previous husband of the PW1 is still 

alive. PW3 has also deposed in her cross-examination that the PW1 

previously got married with one Mahar Ali who is still alive. On perusal 

of the other evidence on record, it is nowhere found that any evidence 

has been adduced by the wife to show that she was divorced by her 

former husband namely Mahar Ali. The learned Magistrate in 

paragraph 10 of the Final Order has observed that the wife has 

admitted in her cross-examination that a decree of divorce has 

been obtained between the parties. It is further observed by 

the Ld. Magistrate that it is not necessary to probe into details 
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whether the parties were married to some other person as 

soon as the present marriage between the parties is decided in 

affirmative. 

11. I have given my thoughtful consideration to the aforesaid observations 

of the learned Magistrate but I regret my inability to agree with the 

reasons so assigned by the learned Magistrate. It needs to be 

remembered here that in the case of SAVITABEN SOMABHAI 

BHATIYA VS. STATE OF GUJARAT AND OTHERS reported in 

(2005)3 SCC 636, the Hon’ble Apex Courthad an occasion to deal 

with a situation where the validity of the marriage between the parties 

was called in question. The Hon’ble Apex Court had, in the aforesaid 

situation, observed thus: 

“The marriage of a woman in accordance with the Hindu 

rites with a man having a living spouse is a complete 

nullity in the eye of law and she is therefore not entitled 

to the benefit of Section 125 of the Code or the Hindu 

Marriage Act, 1955 (in short the 'Marriage Act'). 

Marriage with person having living spouse is null 

and void and not voidable. However, the attempt 

to exclude altogether the personal law applicable 

to the parties from consideration is improper. 

Section 125 of the Code has been enacted in the 

interest of a wife and one who intends to take 

benefit under sub- section (1)(a) has to establish 

the necessary condition, namely, that she is the 

wife of the person concerned. The issue can be 

decided only by a reference to the law applicable 

to the parties. It is only where an applicant 

establishes such status or relationship with 

reference to the personal law that an application 

for maintenance can be maintained. Once the right 
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under the provision in Section 125 of the Code is 

established by proof of necessary conditions mentioned 

therein, it cannot be defeated by further reference to the 

personal law.” 

12. In the aforesaid case, the Hon’ble Apex Court had observed thus: 

“It may be noted at this juncture that the 

legislature considered it necessary to include 

within the scope of the provision an illegitimate 

child but it has not done so with respect to woman 

not lawfully married. However, desirable it may be, 

as contended by learned counsel for the appellant 

to take note of the plight of the unfortunate 

woman, the legislative intent being clearly 

reflected in Section 125 of the Code, there is no 

scope for enlarging its scope by introducing any 

artificial definition to include woman not lawfully 

married in the expression 'wife'.” 

13. It therefore, appears from the aforesaid observations that it is 

necessary to a woman who claims maintenance U/s.125 of CrPC to 

show by adducing evidence that she is the wife of the person from 

whom she is claiming maintenance. It is altogether a different 

issue that strict proof of marriage between the parties is not necessary 

for the purpose of a proceeding U/s.125 of CrPC but it shall never be 

understood that any woman can come forward and ask for maintenance 

from a man on a bare plea that she is the wife of that man without 

adducing convincing evidence to show that she in fact, is the wife of 

that man. It is for this reason that the Hon’ble Apex Court had 

observed that there is no scope for enlarging its scope by 

introducing any artificial definition to include woman not 
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lawfully married in the expression “wife” as provided in 

Section 125 of CrPC. 

14. In the present proceeding, both the parties are admittedly Muslims and 

therefore, they would be governed by Muslim Personal Law. It goes 

without saying that in respect of the Personal Laws of Muslim, „Mulla‟s 

Principles of Mahomedan Law” has been considered by the Courts in 

India to be one of the authorities on the subject of Personal laws of 

Muslim. In Chapter XIV of “Mulla’s Principles of Mahomedan 

Law” paragraph 256 is noteworthy. This paragraph reads as 

follows: 

“256. Plurality of husband:- It is not lawful for a 

Mahomedan woman to have more than one 

husband at the same time. A marriage with a 

woman, who has her husband alive and who has 

not been divorced by him, is void.” 

15. It is, thus, clear from the aforesaid provisions of “Mulla‟s Principles of 

Mahomedan Law” that a Muslim woman having a husband alive and not 

being divorced by him cannot enter into a second marriage with 

another man and if such marriage is solemnized, the same will be 

treated as void under Muslim Law. It is to be noted here that if a 

marriage is void under any Personal law, be it Hindu or Muslim, 

it becomes non est in law, meaning thereby that law does not 

consider the existence of any marriage between the parties. 

16. In the present case, it clearly appears from the evidence on record that 

the OP/wife was previously married to one Mahar Ali who is still alive. 

No evidence has been adduced by the wife to show that she has been 

divorced by said Mahar Ali despite the fact that the burden to prove the 

factum of divorce was on the wife in view of the provision of Sec. 101 

of the Evidence Act. No document of divorce has also been produced 

and proved in accordance with law in the present proceeding before the 
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learned Magistrate. The position being so, the marriage of the OP with 

the revision-petitioner namely Rajib Hussain would be a void marriage 

as far as the Muslim Law is concerned. Therefore, indeed she would not 

be entitled to any maintenance U/s.125 of CrPC from the revision-

petitioner in view of the ratio laid down in SAVITABEN SOMABHAI 

BHATIYA VS. STATE OF GUJARAT AND OTHERS (Supra) and 

alsoin the light of the provision contained in Paragraph 256 of “Mulla’s 

Principles of Mahomedan Law”. 

17. For what has been discussed and pointed out above, I am of the firm 

view that the impugned Final Order dated 28-1-19 passed by Ld. 

Magistrate to the extent of granting of monthly maintenance to 

the OP/wife namely Mustt. Rashida Begum is against the 

principle of law and hence is unsustainable in law. 

18. In the result, the revision stands partly allowed on contest and 

the impugned Final Order dated 28.1.2019 so far as it relates 

to the grant of maintenance to the OP/wife stands set aside. It 

is however, made clear that the direction passed towards grant 

of maintenance to the son of OP would remain unaffected and 

shall remain enforceable against the revision-petitioner.  

19. Let the called-for record be sent back to the concerned court with a 

copy of this judgment.  

  Given under my hand and seal of this court on the 

30thday of July/2019. 

Typed and corrected by me: 

Addl. Sessions Judge, 
Sonitpur:: Tezpur. 

 


